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LEGISLATIVE COUNCIL BRIEF
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(Chapter 411)
Occupational Deafness (Compensation) Ordinance
(Chapter 469)

OCCUPATIONAL DEAFNESS (COMPENSATION)
(AMENDMENT) BILL 2009

INTRODUCTION

At the meeting of the Executive Council on 12 May 2009, the
Council ADVISED and the Chief Executive ORDERED that the Occupational
Deafness (Compensation) (Amendment) Bill 2009 (the Bill), at Annex, be
introduced into the Legislative Council to amend the Employees’
Compensation Insurance Levies Ordinance (Cap. 411) (ECILO) and the
Occupational Deafness (Compensation) Ordinance (Cap. 469) (ODCO) as
follows: -

(@) To adjust the overall rate and proportions of distribution of the
Employees’ Compensation Insurance Levy (the Levy) as stipulated
under the ECILO by:

(i) increasing the rate of the Levy for distribution to the
Employees Compensation Assistance Fund Board (ECAFB)
from 2.5% to 3.1%;

(i) reducing the rate of the Levy for distribution to the
Occupational Deafness Compensation Board (ODCB) from
1.8% to 0.7%; and

(iii) reducing the overall Levy rate by 0.5 percentage point from
6.3% to 5.8%, as a result of the adjustments proposed at

items (i) and (ii) above.

(b) To improve the Occupational Deafness Compensation Scheme
(ODC Scheme) administered by ODCB by —

(i) providing compensation for employees suffering from



monaural hearing loss (MHL) such that people who have only
one ear with sensorineural hearing loss of 40 dB or above
owing to employment in specified noisy occupations are also
entitled to compensation;

(ii) increasing the maximum reimbursable amount for the
expenses incurred in purchasing, repairing and replacing
hearing assistive devices (HAD);

(iii) providing further compensation for employees whose hearing
deteriorates as a result of continued employment in noisy
occupations; and

(iv) introducing other technical amendments to improve the
operation of the ODC Scheme.

JUSTIFICATIONS

A. To adjust the overall rate and proportions of distribution of the
Levy as stipulated under the ECILO

2. The Employees’ Compensation Insurance Levies Management
Board (ECILMB), established under the ECILO, charges employers a Levy to
fund three statutory bodies. The Levy is charged at the rate of 6.3% on the
premium of every employees’ compensation insurance policy taken out by
employers, and collected via the insurers. According to the ECILO, the
ECILMB shall distribute the Levy collected from the insurers to ECAFB,
ODCB and the Occupational Safety and Health Council (OSHC) in
accordance with the following proportions —

Proportion of the net resources
Statutory body of the ECILMB to be distributed
ECAFB 25/63
ODCB 18/63
OSHC 20/63
3. The Levy distributed by the ECILMB is the main source of income

of the three statutory bodies concerned. It is important that the Levy
distributed to each of the statutory bodies should be sufficient to ensure
their financial viability and ability to perform their statutory functions
without any interruption. On the other hand, employers have expressed
concerns that the overall Levy rate should be reduced when the financial
positions of the statutory bodies permit.
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4. The ECAFB is responsible for operating the Employees
Compensation Assistance Scheme (ECAS) that provides payment to injured
employees who are unable to receive from their employers or insurers their
compensation entitlements for employment-related injuries. In 2000 and
2002, the Government provided two loan facilities totalling $280 million to
help ECAFB tide over its financial difficulties aggravated by the insolvency of
two major local insurers operating employees’ compensation insurance
business in 2001. Starting from 2006/07, the ECAFB has to repay the
loans by 10 annual instalments, each ranging from $32 million to
$37 million, in addition to providing statutory payments to eligible
employees. This will strain ECAFB’s reserve which stood at $246.7 million
as at 31 December 2008. With the Levy rate for ECAFB currently set at
2.5%, ECAFB is expected to be in operating deficits in the next ten years,
further pushing down its reserve level. By projection, ECAFB would likely
face cash flow problems in 2014-15 and thereafter. To ensure the long-term
financial viability of ECAFB and its continued ability to provide statutory
payments for employees, there is a need for ECAFB to receive a higher
proportion of the Levy to increase its operating income.

5. The ODCB provides compensation and reimburses expenses
incurred in purchasing, repairing and replacing HAD to those persons with
occupational deafness due to employment in specified noisy occupations.
The ODCB has been in operation for over ten years. The number of
applications for compensation and the amount of compensation paid on an
annual basis have more or less stabilised. With the restructuring of the
Hong Kong economy, noisy occupations in the manufacturing sector have
been dwindling. Together with the strengthening of noise control measures
in noisy occupations and the stepping up of publicity efforts on hearing
conservation, it is envisaged that new cases of occupational deafness would
broadly remain at the present level. As at 31 December 2008, ODCB has
accumulated a healthy reserve of $511.7 million. In the past five years, on
average it has an operating surplus of $33.2 million per year. At the
current Levy rate of 1.8%, the ODCB will continue to accumulate surplus.

6. The OSHC promotes safety and health at work and fosters a safe
and healthy working environment in Hong Kong. The financial position of
OSHC has all along been sound. Its annual expenditure is dependent on its
planned level of promotional and educational activities. During the past
three years, OSHC has been able to effectively perform its functions at the
current Levy rate of 2%.

7. In view of the financial position of these three statutory bodies, it is
proposed that the rate of the Levy for distribution to ECAFB be increased
from 2.5% to 3.1% and that to ODCB be reduced from 1.8% to 0.7%. The
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current Levy rate for OSHC would remain unchanged. With the adjustments,
ECAFB would be able to operate on a balanced budget after the government
loan is fully repaid by 2015-16 and maintain a reasonable reserve to cater
for contingency while the ODC Scheme can be improved to provide better
benefits to persons with occupational deafness (see paragraphs 9-13 below).
On the other hand, by making the adjustments, the overall Levy rate can be
reduced by 0.5 percentage point to 5.8%.

B. To improve the ODC Scheme

8. The ODC Scheme was set up under the ODCO to provide
compensation for employees who suffer from noise-induced deafness by
reason of employment. In the past few years, employee unions and
organisations with an interest in occupational deafness compensation have
been requesting the Government to improve the ODC Scheme. Upon
reviewing the financial position of ODCB and taking into account the views
of employee unions and interested organisations, it is proposed that three
benefit items should be introduced to the ODC Scheme.

i. Providing compensation for employees suffering from MHL

9. Employee unions have always stressed that because of the working
environment and working conditions of some noisy occupations, some
employees engaged in these occupations may not be able to apply hearing
protective devices to one of their ears throughout the whole working period,
leaving the ear unprotected and exposed to a high level of noise at work.
There are also employees who have worked in noisy occupations for many
years and develop sensorineural hearing loss, but with only one of their ears
meeting the statutory compensable level of 40dB. In some countries, like
Canada and the USA, MHL has been made a compensable occupational
disease. It is therefore proposed that employees who suffer from MHL, i.e.
with only one ear having sensorineural hearing loss of 40dB or above, would
also be entitled to compensation under the ODCO.

10. Since the establishment of the ODC Scheme, the applications by
workers with MHL had been rejected as they could not meet the current
criteria for compensation under the ODC Scheme. In terms of the degree of
sensorineural hearing loss and period of employment in aggregate in any
noisy occupation in Hong Kong, these workers should satisfy the thresholds
under this proposal. However, since many of them have already left
employment for quite some time, they would not be able to fulfil the
requirement of having a period of continuous employment in any noisy
occupation in Hong Kong within the 12 months before the date of application
if they are required to make applications afresh. In view of the unique
circumstances of these workers, they would be netted in through a
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transitional arrangement. Their level of compensation would be determined
with reference to the last hearing test results adopted by ODCB in
determining their hearing loss levels.

ii. Increasing the maximum reimbursable amount for the expenses
incurred in purchasing, repairing and replacing HAD

11. The benefit item of reimbursement of expenses in connection with
the purchase, repair and replacement of HAD under the ODCO was
introduced in 2003. After a period of some five years, cases have emerged
where persons with occupational deafness have exhausted the reimbursable
amount. There are also views that the existing maximum reimbursable
amount of $18,000 could only cover the related expenses for some four to
five years. Hence, there is a need to review the current level of
compensation in order to address the concern of persons with occupational
deafness in respect of their need for HAD. It is proposed that the ceiling of
reimbursement of expenses incurred in the acquisition, fitting, repair or
maintenance of HAD should be increased from the current level of $18,000
to $36,000.

iii. Providing further compensation for claimants whose hearing loss
deteriorates as a result of continued employment in noisy
occupations

12. Though employees may be aware of the need to take preventive
measures to protect their hearing, some would still be exposed to noise at
work for reasons beyond their control. Therefore, it is proposed that for
persons who have already received compensation under the ODCO and have
continued to be engaged in any specified noisy occupations for a further
period, say five years in aggregate thereafter, they would be entitled to
further compensation in respect of the additional hearing loss sustained.

iv. Introducing other technical amendments to improve the operation
of the ODC Scheme

13. Apart from the above improvement measures, the opportunity is
taken to introduce a few technical amendments to improve the
reimbursement system for persons with occupational deafness to acquire
HAD. Instead of only making reimbursement, the ODCB may also pay the
expenses of the HAD to a supplier or service provider direct on behalf of the
applicant where situation requires.

OTHER OPTIONS

14. Introducing legislative amendments is the only option to achieve
the policy objectives of improving the statutory compensation for persons
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with occupational deafness under the ODCO and revising the overall Levy
rate and proportions of distribution of the Levy under the ECILO.
Administrative measures cannot achieve the intended purpose of this
proposal.

THE BILL

15.

The Bill (at Annex) contains amendments to the ODCO and the

ECILO and its subsidiary legislation. The object of this Bill is to amend the
ODCO (the principal Ordinance) to improve the ODC Scheme by —

(@)

(b)

(c)

(d)

16.

extending the coverage of compensation to a person who has
suffered from monaural hearing loss owing to exposure to noise in
his working environment;

providing for the payment of further compensation for additional
hearing loss sustained as a result of continued employment in a
noisy occupation;

increasing the maximum reimbursable amount for the expenses
incurred in the acquisition, fitting, repair and maintenance of
hearing assistive devices; and

providing for the direct payment of the expenses on a hearing
assistive device for an eligible person to a supplier of the device or a
person who provides maintenance services for the device, as an
alternative to the existing reimbursement arrangement.

Related amendments are also made to the ECILO and the

Employees’ Compensation Insurance Levy (Rate of Levy) Order (Cap.411 sub.
leg. A) to —

(@)

(b)

17.

(@)
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reduce the overall Levy rate; and

adjust how the net resources of the ECILMB are to be distributed to
ODCB, OSHC and ECAFB respectively.

The main provisions of the Bill are as follows —

Clause 3 amends section 2 of the principal Ordinance to —

(i) amend the definition of “applicant”;

(ii) include “monaural hearing loss” in the definition of
“noise-induced deafness”; and



(c)

)

f)
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(iiij add the definitions of “device provider”, “direct payment of
expenses” and “monaural hearing loss”;

Clause 6 adds section 14A to the principal Ordinance to provide
that a person having been awarded compensation under the
principal Ordinance is entitled to further compensation for the
additional permanent incapacity resulting from the person’s
additional hearing loss suffered ever since if the specified
conditions are fulfilled;

Clause 7 amends section 15 of the principal Ordinance to make the
application procedure also applicable to an application for
compensation based on an entitlement arising under section 14A or
section 48(3) of the principal Ordinance;

Clause 8 amends section 20 of the principal Ordinance to —

(i) make the mechanism for determining permanent incapacity
also applicable to the determination of additional permanent
incapacity;

(ii) provide for the calculation of the percentage of permanent
incapacity of a person suffering from monaural hearing loss;
and

(iii) provide for the calculation of the percentage of additional
permanent incapacity suffered by a person;

Clause 9 amends section 21 of the principal Ordinance to make the
mechanism for determining the amount of compensation also
applicable to an application for further compensation for additional
permanent incapacity;

Clause 13 amends section 27B of the principal Ordinance to
provide that a person who is entitled to compensation under the
principal Ordinance may apply to ODCB for direct payment by
ODCB of expenses relating to hearing assistive devices to another
person supplying those devices or providing maintenance services
for those devices;

Clauses 15 to 18 amend sections 27D, 27E, 27F and 27G of the
principal Ordinance respectively to provide for the application for
direct payment of the expenses mentioned in section 27B of the
principal Ordinance, the review of the determination of the
application and the arrangement for payment of the expenses;



(h) Clause 22 amends section 48 of the principal Ordinance to provide

(1)

()

(k)

M

for transitional arrangements as follows —

(i) a person whose previous application was refused on the
ground that he or she only suffered from sensorineural
hearing loss of not less than 40 dB in only one ear may make
application for compensation again once he or she has fulfilled
the specified conditions; and

(ii) for an application for compensation made under section 15 of
the principal Ordinance in force immediately before the
commencement of the Bill if enacted, if ODCB has not yet
determined the noise-induced deafness of the claimant at that
commencement, ODCB must make the determination in
accordance with the principal Ordinance as amended by the
Bill;

Clause 23 amends Schedule 5 to the principal Ordinance to
provide how the amount of compensation is calculated in a case
relating to additional permanent incapacity;

Clause 24 amends Schedule 7 to the principal Ordinance to
increase the maximum amounts for reimbursement and direct
payment by ODCB of expenses relating to hearing assistive devices
to $36,000 for each applicant for the reimbursement and direct
payment;

Clause 27 amends Schedule 2 to the ECILO to adjust the
proportions of the net resources of ECILMB to be distributed to
ODCB, OSHC and ECAFB to 7/58, 20/58 and 31/58 respectively;

Clause 28 amends paragraph 2 of the Employees’ Compensation
Insurance Levy (Rate of Levy) Order (Cap. 411 sub. leg. A) to reduce
the overall Levy rate to 5.8%.

LEGISLATIVE TIMETABLE

18.
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The legislative timetable will be —
Publication in the Gazette 22 May 2009

First Reading and commencement 3 June 2009
of Second Reading debate

Resumption of Second Reading
debate, Committee stage and
Third Reading to be notified



IMPLICATIONS OF THE PROPOSAL

19. The proposal is in conformity with the Basic Law, including the
provisions concerning human rights. The Bill does not affect the current
binding effect of the ODCO and ECILO. The proposal has no civil service
staffing, productivity, environmental or significant sustainability
implications. It will also have minimal financial impact on the Government.
On economic implications, the proposed reduction in the overall Levy rate by
0.5 percentage point is expected to have a very limited impact on the
business environment and competitiveness of our economy.

20. The three proposed improvements to the ODC Scheme will incur an
additional annual expenditure of about $13 million for the ODCB. Given its
accumulated fund balance, the additional expenditure can be comfortably
absorbed by the ODCB at the Levy rate of 0.7%. Notwithstanding this, the
Labour Department (LD) will monitor closely the financial position of the
three statutory bodies and keep under regular review the overall Levy rate as
well as the proportion of the Levy distributed to the bodies to ensure their
long-term financial viability and continued ability to discharge their
statutory obligations within the Levy resources.

21. This proposal has taken into account the financial implications of
the proposed improvements to the ODC Scheme and the income and
expenditure patterns of the statutory bodies concerned. The proposed
reduction in the overall Levy rate, while modest, would be the first reduction
since the enactment of the ECILO in 1990, and would thus serve to establish
a practice whereby the overall Levy rate can be adjusted downwards or
upwards in light of circumstances.

PUBLIC CONSULTATION

22. The relevant statutory bodies, namely ECAFB, ODCB and ECILMB,
were consulted and agreed to the proposal. The Labour Advisory Board and
the Legislative Council Panel on Manpower were consulted at their meetings
held on 16 April 2008 and 27 May 2008 respectively. They also endorsed the
proposal.

PUBLICITY

23. A press release will be issued on 22 May 2009. A spokesman from
the Labour Department (LD) will be made available to handle press
enquiries.
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BACKGROUND

24. The ECILO was enacted in 1990. The overall Levy rate was set at
2% of the insurance premium when it was first introduced. Since then, the
Levy rate has undergone four reviews, all resulted in an upward adjustment.

25. The ODCO was enacted in 1995. Since then, there have been four
amendments made to the ODCO. Under the ODCO, an employee is entitled
to receive a one-off compensation for incapacity in the form of a lump sum
payment if he (a) can satisfy the occupational requirements specified in the
ODCO and (b) suffers from sensorineural hearing loss of at least 40 dB in
both ears. An eligible claimant is also entitled to reimbursement of
expenses that he has reasonably incurred in the acquisition, fitting, repair or
maintenance of a HAD used by him in connection with his noise-induced
deafness. The amount of expenses that may be reimbursed to an applicant
for the first time shall not exceed $9,000, and the aggregate amount shall
not exceed $18,000.

26. In the light of the financial position of ECAFB and ODCB, LD put
up a proposal for consultation in November 2006. Under that proposal, the
rates of the Levy for distribution to ECAFB and ODCB would be revised to
3.1% and 0.2% respectively, providing a scope for downward revision of the
overall Levy rate by one percentage point from 6.3% to 5.3%.

27. The LD consulted the ECAFB, ODCB and ECILMB in
November 2006. While all three statutory bodies supported the proposal in
general, employee representatives expressed reservations on the extent of the
proposed adjustments and the degree of proposed reduction in the overall
Levy rate.

28. Organisations with an interest in occupational deafness
compensation, in particular, registered their disagreement with the extent of
the proposed reduction in the proportion of distribution of the Levy to ODCB.
They suggested a list of proposed items to improve the ODC Scheme to
further benefit persons with occupational deafness. Taking into account the
concerns of employee representatives and organisations with an interest in
occupational deafness compensation on the use of the funds of the ODCB,
LD proposed a revised package which contains both improvements to the
ODC Scheme and adjustment of the rate and proportions of distribution of
the Levy. The proposed package which is the same as those recommended
in the first paragraph was accepted by all parties concerned during the
public consultation.
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ENQUIRIES

29. Enquiries on this brief should be addressed to Mrs. Tonia LEUNG,
Assistant Commissioner for Labour (Employees' Rights and Benefits), on
2852 4083 or Ms. Melody LUK, Senior Labour Officer (Employees’ Compensation)
of LD, on 2852 3539.

Labour and Welfare Bureau
May 2009
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A BILL
To

Amend the Occupational Deafness (Compensation) Ordinance to provide for
compensation for monaural hearing loss, for further compensation for any
additional hearing loss sustained as a result of continued employment in a
noisy occupation, for an additional method of payment by the Occupational
Deafness Compensation Board of expenses in respect of hearing assistive
devices and for an increase in the maximum amount payable by the Board
for those expenses; to amend the Employees’ Compensation Insurance
Levies Ordinance and the Employees’ Compensation Insurance Levy (Rate
of Levy) Order to reduce the overall rate of levy and adjust how the net
resources of the Employees’ Compensation Insurance Levies Management

Board are to be distributed; and to provide for related matters.

Enacted by the Legislative Council.

PART 1

PRELIMINARY

1.  Short title
This Ordinance may be cited as the Occupational Deafness (Compensation)
(Amendment) Ordinance 20009.

2.  Commencement
This Ordinance comes into operation on a day to be appointed by the

Secretary for Labour and Welfare by notice published in the Gazette.



PART 2

AMENDMENTS TO OCCUPATIONAL DEAFNESS

3. Interpretation

(COMPENSATION) ORDINANCE

D Section 2 of the Occupational Deafness (Compensation) Ordinance

(Cap. 469) is amended, in the definition of *“applicant”, by adding “direct

payment of expenses or” after “application for”.

2 Section 2 is amended, in the definition of *“noise-induced

deafness” —

(@)

(b)

(©)
(d)

by repealing “means sensorineural hearing loss” and
substituting —

“means —

@) sensorineural hearing loss”;

in the English text, by adding a comma after “one ear to
noise”;
by adding “or” after the semicolon;
by adding —

“(b) monaural hearing loss;”.

3 Section 2 is amended, in the Chinese text, in the definition of “J&

JTHIEE L7, by repealing the full stop and substituting a semicolon.

4) Section 2 is amended by adding —

““device provider” (g5 22 {), in relation to an application made

under section 27B(1A), means the person from whom the
applicant has acquired, or intends to acquire, the hearing
assistive device mentioned in that section or the service for
fitting, repair or maintenance of the hearing assistive

device;



“direct payment of expenses” (EH 71~/ F#=Z) means the payment

by the Board of the expenses mentioned in section 27B(1A)
directly to the device provider on an application made
under that section;

“monaural hearing loss” (B8 H 5% J7$54%) means sensorineural

hearing loss amounting to not less than 40 dB in only one
ear, where such loss is due to noise, and being the average
of hearing losses measured by audiometry over the 1, 2

and 3 kHz frequencies;”.

4.  Functions and powers of the Board
Section 5(1)(c) is amended by adding “, direct payment of expenses” after

“compensation”.

5.  Entitlement to compensation
Q) The heading of section 14 is amended by adding “for the first

time” after “compensation”.

(2 Section 14(2)(d) is amended by repealing everything before
“(“previous application”)” and substituting —

“(d) if he has previously made an application for compensation
for which the entitlement arose under this section”.

3 Section 14(2)(d)(i) is repealed.

4 Section 14(2)(d)(ii) is amended by adding “on or after 6 March
1998 before “; and”.

5) Section 14(2)(d)(iii) is amended, in the Chinese text, by repealing
“HESRARIE S 23(1){5” and substituting “TIARIE S 23(1)HRAEK™.

(6) Section 14(5) is repealed.

6. Section added
The following is added -



“14A. Entitlement to further compensation
for additional permanent incapacity
resulting from noise-induced deafness

(@D) Subject to sections 14(3), 17 and 29, after a person has

been awarded compensation on an application under section 15, the person

is entitled to further compensation for any additional permanent incapacity

resulting from noise-induced deafness suffered if the Board is satisfied that

the person fulfils the conditions specified in subsection (2).

2 The conditions referred to in subsection (1) are that —

(@)

(b)

the person has had at least 5 years of employment

in aggregate in any noisy occupation in Hong

Kong after —

(i)

(i)

the date of the person’s last successful
application for compensation under
section 15 (“the latest successful
application”); or

if the latest successful application was
made for compensation for which the
entitlement arose under section 48(3), the
date of the previous unsuccessful

application mentioned in section 48(3)(b);

the person has at any time been employed under a

continuous contract in any noisy occupation in

Hong Kong —

(i)

within the 12 months before the person
makes an application for compensation
based on an entitlement arising under this

section; or



®3)
only if -

(©

(i) subject to subsection (3), within the 12
months before the date of the latest
successful application; and

if the person has previously made an application

for compensation for which the entitlement arose

under this section and —

(1 the Board refused the application under
section 22(1)(ab); and

(i) the Board has not been requested to
review the decision under section 23(1) or
the Board has confirmed the decision
under section 23(2),

the person has had at least 24 months of

employment in aggregate in any noisy occupation

in Hong Kong after the date of the previous
application or, if the person has made more than
one such previous application in respect of which

the facts mentioned in subparagraphs (i) and (ii)

apply, after the date of the last such application.

The condition specified in subsection (2)(b)(ii) applies

(@)

(b)

(©)

the latest successful application was made for
compensation for which the entitlement arose
under section 48(3);

the person cannot fulfil the condition specified in
subsection (2)(b)(i); and

the application for compensation based on an
entitlement arising under this section is made

within a period of 12 months beginning on the



date when compensation was paid in respect of

the latest successful application.”.

7. Application for compensation

1)

()

3)

Section 15(1) is repealed and the following substituted —

“(1) A person who wishes to apply for compensation
must apply to the Board in the specified form and must submit,
together with the application, such information as will satisfy the
Board that he or she fulfils the conditions specified in section 14(2),
14A(2) or 48(1)(i) or (3).”.

Section 15 is amended by adding —

“(1A) A person who wishes to apply for compensation
based on an entitlement arising under section 14A must also
submit a certificate of determination of compensation under
section 24(1) or (3), or a copy of a court order made under section
28(4), in relation to the latest successful application mentioned in
section 14A(2)(a).”.

Section 15(2) is repealed and the following substituted —

“(2) Subject to section 48(4), upon confirmation by the
Board that a claimant fulfils the conditions specified in section
14(2), 14A(2) or 48(1)(i), the claimant must undergo a hearing test
at a hearing test centre or a medical examination, or both, arranged
by the Board under section 16(1).”.

8. Determination of noise-induced deafness and
permanent incapacity

(1)

The heading of section 20 is amended by repealing “and

permanent incapacity” and substituting *, permanent incapacity and

additional permanent incapacity”.

()

Section 20(1) is amended by repealing “The Board” and

substituting “Subject to section 48(4), the Board”.



3 Section 20(2) is amended by repealing everything before “in
accordance with” and substituting —
“(2) In relation to a claimant suffering from noise-

(4)

induced deafness other than monaural hearing loss, the Board must,
on the basis of the noise-induced deafness of the claimant
determined under subsection (1), determine,”.

Section 20 is amended by adding —

“(2A) In relation to a claimant suffering from monaural
hearing loss, the Board must, on the basis of the noise-induced
deafness of the claimant determined under subsection (1) or
section 48(4), determine the percentage of permanent incapacity of
the claimant which is to be the percentage set out in subsection
(2B).

(2B)  The percentage mentioned in subsection (2A) is
half of the percentage shown in Schedule 4 that correlates to —
@) the average hearing loss for the worse ear
of the claimant; and
(b) the average hearing loss shown in the first
column for better ear as shown in
Schedule 4.
(2C) In relation to a claimant applying for
compensation based on an entitlement arising under section 14A,
the Board must determine the percentage of additional permanent

incapacity of the claimant which is to be calculated as follows —

A - B

where —



@) “A” means the percentage of permanent
incapacity determined under subsection (2)
or (2A);

(b) “B” means the percentage of permanent
incapacity stated in the certificate of
determination of compensation or the
court order in relation to the latest
successful application mentioned in
section 14A(2)(a).

(2D) If the percentage of additional permanent
incapacity is smaller than zero, the percentage is to be taken to be
zero.”.

5) Section 20(3) is amended by repealing “subsection (1) or (2)” and
substituting “subsection (1), (2) or (2A) or section 48(4)”.

9.  Section substituted
Section 21 is repealed and the following substituted —

“21. Determination of compensation for
permanent incapacity and additional
permanent incapacity

The Board must determine the amount of compensation payable to
a claimant for permanent incapacity or additional permanent incapacity in
accordance with Schedule 5 as in force on the date of the determination of
the amount, irrespective of the date of the application under section 15 to

which the determination relates.”.

10. Refusal of application
(¢D) Section 22(1)(a) is amended by repealing “or”.
(2 Section 22(1) is amended by adding —



“(ab)  determines under section 20 that the percentage of
additional permanent incapacity suffered by the claimant

IS zero; or”.

11. Certificate of determination of
compensation, objection and review

Section 24(1)(a) is amended by adding *“or additional permanent

Incapacity,” after “permanent incapacity”.

12. Part heading amended
The heading of Part VIIA is amended by adding “DIRECT PAYMENT OF
EXPENSES OR” before “REIMBURSEMENT”.

13. Reimbursement of expenses in relation to
hearing assistive devices

Q) The heading of section 27B is amended by repealing
“Reimbursement” and substituting “Direct payment of expenses or
reimbursement”.

(2 Section 27B is amended by adding —

“(1A) A person who fulfils the conditions specified in
subsection (1)(a), (b) or (c) may apply to the Board for payment by
the Board directly to the device provider of any expenses he or she
may reasonably incur in the acquisition, fitting, repair or
maintenance of a hearing assistive device used or to be used in
connection with his or her noise-induced deafness.”.

3 Section 27B(2) is amended by adding “or payable under subsection
(1A)” after “under subsection (1)”.

4 Section 27B(3) is amended by repealing “Expenses incurred in
relation to a hearing assistive device that is a hearing aid shall not be reimbursed
under subsection (1)” and substituting “Expenses in respect of a hearing assistive
device that is a hearing aid must not be reimbursed under subsection (1) or paid

under subsection (1A)”.



14. Section substituted

15.
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Section 27C is repealed and the following substituted —

“27C.  Limits of direct payment of expenses
and reimbursement of expenses

1)

If -
(a)

(b)

a person applies for reimbursement of expenses or
direct payment of expenses for the purpose of the
acquisition and fitting of a hearing assistive device;
and

the application is the person’s first application for

that purpose under this Part,

the amount of expenses that may be reimbursed to the applicant or paid

directly to the device provider for the applicant as determined under

section 27E must not exceed the amount prescribed for the purposes of this

subsection in Schedule 7, as in force on the date of that determination.

()

The aggregate of —

(@)

(b)

any amount of expenses reimbursed to an
applicant as determined under section 27E; and

any amount of expenses paid directly to the device
provider for the applicant as determined under that

section,

must not exceed the amount prescribed for the purposes of this subsection

in Schedule 7, as in force on the date of the determination by the Board in

respect of the applicant under that section.”.

Application for reimbursement of expenses

Q) The heading of section 27D is amended by adding “direct

payment of expenses or” before “reimbursement”.

2 Section 27D(1) is amended by adding “based on an entitlement

arising under section 27B(1)” after “reimbursement of expenses”.
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3) Section 27D is amended by adding —

“(3) An application for direct payment of expenses
under section 27B(1A) must be in a specified form and
accompanied by —

@) such documents relating to the expenses
as may be reasonably required by the
Board; and

(b) if the expenses relate to a hearing aid, the
advice referred to in section 27B(3),
unless the advice has already been sent to
the Board.”.

16. Determination of application
1) Section 27E(1)(a) and (b) is repealed and the following
substituted —
“(@) if the application relates to reimbursement of expenses —
() whether the applicant is entitled to reimbursement
of any expenses; and
(i) if the applicant is so entitled, the amount of that
reimbursement; or
(b) if the application relates to direct payment of expenses —
() whether the applicant is entitled to have any
expenses paid by the Board directly to the device
provider; and
(i) if the applicant is so entitled, the amount of those
expenses.”.
2 Section 27E(4) is amended by adding “or to have any expenses
paid by the Board directly to the device provider” after “expenses”.
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17. Review of determination
Q) Section 27F(6) is amended by repealing everything after “any
amount of” and substituting —
“expenses that —

@ have been reimbursed to, and received by,
the applicant; or

(b) have been determined by the Board to be
paid for the applicant directly to the
device provider, if any of the events
mentioned in subsection (7) happens.”.

(2 Section 27F is amended by adding -
“(7) The events referred to in subsection (6)(b) are as
follows —

@) if the hearing assistive device is to be
acquired by the applicant from the device
provider, the hearing assistive device has
been acquired by the applicant; and

(b) if the hearing assistive device is to be
fitted, repaired or maintained by the
device provider, the hearing assistive
device so fitted, repaired or maintained

has been returned to the applicant.”.

18. Payment of reimbursement of expenses
Q) The heading of section 27G is amended by repealing “Payment
of” and substituting “Direct payment of expenses and”.
2 Section 27G(1) is repealed and the following substituted —
“(1) Subject to section 30A, if an applicant is entitled
to any amount pursuant to a determination made under section
27E(1)(a)(ii) or (b)(ii), the Board must —



()

(b)
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if the application relates to reimbursement
of expenses, pay the amount to the
applicant within a period of 21 days
beginning on the date of the notice issued
to the applicant under section 27E(2);

if the application relates to direct payment
of expenses, pay the amount directly to
the device provider as soon as reasonably
practicable after the date mentioned in
subsection (3A) or the expiry of a period
of 14 days beginning on the date of the
notice mentioned in paragraph (a),

whichever is the later.”.

©) Section 27G(3) is repealed and the following substituted —
“(3)  Subject to section 30A —

(@)

(b)

any amount payable to an applicant at the
conclusion of a review must be paid
within a period of 21 days beginning on
the date of the notice issued to the
applicant under section 27F(5); and

any amount that the Board must, at the
conclusion of a review, pay for the
applicant directly to the device provider
must be paid as soon as reasonably
practicable after the date of the notice
issued to the applicant under section
27F(5) or the date mentioned in

subsection (3A), whichever is the later.

(3A) The date referred to in subsections (1)(b) and (3)(b)
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€)) iIf the hearing assistive device is to be
acquired by the applicant from the device
provider, the date when the device
provider satisfies the Board that the
hearing assistive device has been acquired
by the applicant; or

(b) if the hearing assistive device is to be
fitted, repaired or maintained by the
device provider, the date when the device
provider satisfies the Board that the
hearing assistive device so fitted, repaired
or maintained has been returned to the

applicant.”.

19. Offence
Section 30(1) is amended by adding “, direct payment of expenses” after

“compensation”.

20. Priority of payment

Q) Section 30A(1) is amended by adding “, direct payment of
expenses” after “compensation” where it twice appears.

2 Section 30A(3) is amended by repealing “the compensation or
reimbursement of expenses” and substituting “the amount of the compensation,

direct payment of expenses or reimbursement of expenses”.

21. Compensation or reimbursement of
expenses not to be assigned, charged or
attached

Q) The heading of section 32 is amended by adding *“, direct
payment of expenses” after “Compensation”.
2 Section 32 is amended by adding “, direct payment of expenses”

after “compensation” where it twice appears.
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22. Transitional

(¢D) Section 48(1)(ii) is amended by adding “, that is to say, 6 March
1998” after “the amending Ordinance”.

2 Section 48(2) is amended by adding “, that is to say, 6 March
1998” after “the amending Ordinance”.

3) Section 48(2)(a), (b) and (c) is amended by repealing “pre-
amended Ordinance” wherever it appears and substituting “pre-amended 1998
Ordinance”.

4 Section 48(3) is repealed and the following substituted —

“(3) Despite section 14(1) and subject to sections 14(3)
and 29, a person is entitled to such compensation as is determined
by the Board under this Ordinance if —

@) the person fulfils the conditions specified
in section 14(2)(a) and (c);

(b) the person has made one or more previous
applications for compensation under the
pre-amended 2009 Ordinance, and the
previous application or the last of such
previous applications was refused under
section 22(1)(a) of that Ordinance on the
ground that he or she suffered from
sensorineural hearing loss of not less than
40 dB in only one ear (“previous
unsuccessful application”); and

(c) there is no evidence proving that the
sensorineural hearing loss was not due to
noise.

4 In relation to a claimant applying for
compensation based on an entitlement arising under subsection (3),

the Board must determine the noise-induced deafness of the
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claimant having regard to the result of the hearing test or medical
examination as stated in the notice sent under section 22 in respect
of the claimant’s previous unsuccessful application mentioned in
subsection (3)(b).

5) If before the commencement of the 2009
Amendment Ordinance, a claimant had applied for compensation
under the pre-amended 2009 Ordinance but the Board had not at
that commencement determined the noise-induced deafness of the
claimant under section 20 of the pre-amended 2009 Ordinance,
then, on or after that commencement, the Board must make the
determination under this Ordinance.

(6) In this section —

@) “pre-amended 1998 Ordinance” ( ({&Z]
H Y 1998 4E {5 5] ) ) means this
Ordinance as in force immediately before
the commencement of sections 1 to 20 of
the amending Ordinance, that is to say, 6
March 1998;

(b) “pre-amended 2009 Ordinance” ( {({ZZ]
B Y 2009 4F {& 4] ) ) means this
Ordinance as in force immediately before
the commencement of the 2009
Amendment Ordinance;

(c) “2009 Amendment Ordinance” ( {2009
FEAEETHEH) ) means the Occupational
Deafness (Compensation) (Amendment)
Ordinance 2009 ( of 2009).”.
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23.  Amount of compensation

(¢D) Schedule 5 is amended, in section 1, by repealing “suffered by the
claimant as determined by the Board under section 20(2)” and substituting “or
additional permanent incapacity of the claimant determined under section 20”.

2 Schedule 5 is amended, in section 3(ba), by adding *, that is to say,
6 March 1998 after “the amending Ordinance”.

3 Schedule 5 is amended, in section 3A, by adding “, that is to say, 6
March 1998 after “the amending Ordinance”.

4 Schedule 5 is amended, in section 4, by adding “subject to section
5,” after “In this Schedule,”.

5) Schedule 5 is amended by adding —

“B. In calculating the amount of compensation payable to a
claimant on the basis of the noise-induced deafness of the claimant
determined under section 48(4) of this Ordinance, “relevant date of
application” (¥ FH EE HYH Bi H 1) means -

@) for the purposes of sections 1 and 3(a),
the date of the previous unsuccessful
application mentioned in section 48(3)(b)
of this Ordinance; and

(b) for the purposes of section 3(c), the date
of the commencement of section 48(4) of

this Ordinance.”.

24. Limits of reimbursement of expenses

(1) The heading of Schedule 7 is amended by adding “DIRECT
PAYMENT OF EXPENSES AND” before “REIMBURSEMENT”.

(2 Schedule 7 is amended, in section 2, by repealing “$18,000” and
substituting “$36,000”.
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PART 3

AMENDMENTS TO EMPLOYEES’ COMPENSATION INSURANCE
LEVIES ORDINANCE AND EMPLOYEES’ COMPENSATION
INSURANCE LEVY (RATE OF LEVY) ORDER

Division 1 — Employees’ Compensation Insurance Levies
Ordinance

25. Establishment of the Board

Section 3(2)(e) of the Employees’ Compensation Insurance Levies

Ordinance (Cap. 411) is amended, in the Chinese text, by repealing “Hi=&%: 4
f (R /D7 and substituting “F%24 22 2 B R”.

26. Provisions with respect to the Board and

members thereof
Schedule 1 is amended by repealing “[s. 3(4)]” and substituting “[ss. 3(4)

& 277"

27. Schedule 2 substituted

Schedule 2 is repealed and the following substituted —

“SCHEDULE 2 [ss. 4, 6(3), 7(1)
& 27]

BODIES SPECIFIED FOR THE PURPOSES OF SECTION 7(1)

Proportion of the net
resources of the

Board to be
distributed for a
Item Specified body relevant period
1. The Occupational Safety and Health 20/58

Council

2. The Employees Compensation 31/58
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Assistance Fund Board

3. The Occupational Deafness 7/58”.
Compensation Board

Division 2 — Employees’ Compensation Insurance Levy (Rate of
Levy) Order

28. Prescribed rate of levy
Paragraph 2(e) of the Employees’ Compensation Insurance Levy (Rate of
Levy) Order (Cap. 411 sub. leg. A) is repealed and the following substituted —
“(e) on or after 1 July 2002 and before the commencement of section
28 of the Occupational Deafness (Compensation) (Amendment)
Ordinance 2009 ( of 2009) is 6.3%;
(f on or after the commencement of section 28 of the Occupational
Deafness (Compensation) (Amendment) Ordinance 2009 ( of
2009) is 5.8%.”.

Explanatory Memorandum

The object of this Bill is to amend the Occupational Deafness
(Compensation) Ordinance (Cap. 469) (“the principal Ordinance™) to improve
the occupational deafness compensation scheme by —

@) extending the coverage of compensation to a person who
has suffered from monaural hearing loss owing to
exposure to noise in the person’s working environment;

(b) providing for the payment of further compensation for
additional hearing loss sustained as a result of continued

employment in a noisy occupation;



(©)

(d)
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increasing the maximum reimbursable amount for the
expenses incurred in the acquisition, fitting, repair and
maintenance of hearing assistive devices; and

providing for the direct payment of the expenses on a
hearing assistive device for an eligible person to a supplier
of the device or a person who provides maintenance
services for the device, as an alternative to the existing

reimbursement arrangement.

2. Amendments are also made to the Employees’ Compensation Insurance

Levies Ordinance (Cap. 411) and the Employees’ Compensation Insurance Levy
(Rate of Levy) Order (Cap. 411 sub. leg. A) to -

(a)

(b)

reduce the overall Employees’ Compensation Insurance
Levy rate; and

adjust how the net resources of the Employees’
Compensation Insurance Levies Management Board
(“ECILMB”) are to be distributed to the Occupational
Deafness  Compensation Board (“ODCB”), the
Occupational Safety and Health Council (“OSHC”) and
the Employees Compensation Assistance Fund Board
(“ECAFB”) respectively.

3. The main provisions of the Bill are as follows —

(@)

(b)

clause 3 amends section 2 of the principal Ordinance to —

Q) amend the definition of “applicant”;

(i) include “monaural hearing loss” in the definition
of “noise-induced deafness”; and

(ili)  add the definitions of “device provider”, “direct
payment of expenses” and “monaural hearing
loss™;

clause 6 adds section 14A to the principal Ordinance to

provide that a person having been awarded compensation



(©)

(d)

()

(f)
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under the principal Ordinance is entitled to further

compensation for the additional permanent incapacity

resulting from the person’s additional hearing loss suffered
ever since if the specified conditions are fulfilled;

clause 7 amends section 15 of the principal Ordinance to

make the application procedure also applicable to an

application for compensation based on an entitlement
arising under section 14A or 48(3) of the principal

Ordinance;

clause 8 amends section 20 of the principal Ordinance to —

Q) make the mechanism for determining permanent
incapacity also applicable to the determination of
additional permanent incapacity;

(i) provide for the calculation of the percentage of
permanent incapacity of a person suffering from
monaural hearing loss; and

(1) provide for the calculation of the percentage of
additional permanent incapacity suffered by a
person;

clause 9 amends section 21 of the principal Ordinance to

make the mechanism for determining the amount of

compensation also applicable to an application for further
compensation for additional permanent incapacity;

clause 13 amends section 27B of the principal Ordinance

to provide that a person who is entitled to compensation

under the principal Ordinance may apply to ODCB for
direct payment by ODCB of expenses relating to hearing
assistive devices to another person supplying those devices

or providing maintenance services for those devices;



(9)

(h)

(i)

()
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clauses 15 to 18 amend sections 27D, 27E, 27F and 27G
of the principal Ordinance respectively to provide for the
application for direct payment of the expenses mentioned
in section 27B of the principal Ordinance, the review of
the determination of the application and the arrangement
for payment of the expenses;

clause 22 amends section 48 of the principal Ordinance to

provide for transitional arrangements as follows —

Q) a person whose previous application was refused
on the ground that he or she only suffered from
sensorineural hearing loss of not less than 40 dB in
only one ear may make application for
compensation again once he or she has fulfilled the
specified conditions; and

(i) for an application for compensation made under
section 15 of the principal Ordinance in force
immediately before the commencement of the Bill
if enacted, if ODCB has not yet determined the
noise-induced deafness of the claimant at that
commencement, ODCB must make the
determination in accordance with the principal
Ordinance as amended by the Bill;

clause 23 amends Schedule 5 to the principal Ordinance to

provide how the amount of compensation is calculated in a

case relating to additional permanent incapacity;

clause 24 amends Schedule 7 to the principal Ordinance to

increase the maximum amounts for reimbursement and

direct payment by ODCB of expenses relating to hearing
assistive devices to $36,000 for each applicant for the

reimbursement and direct payment;
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(K) clause 27 amends Schedule 2 to the Employees’
Compensation Insurance Levies Ordinance (Cap. 411) to
adjust the proportions of the net resources of ECILMB to
be distributed to ODCB, OSHC and ECAFB to 7/58,
20/58 and 31/58 respectively;

() clause 28 amends paragraph 2 of the Employees’
Compensation Insurance Levy (Rate of Levy) Order (Cap.
411 sub. leg. A) to reduce the overall Employees’

Compensation Insurance Levy rate to 5.8%.





