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Response to the List of Issues to be taken up in connection with the consideration of the initial report of Hong Kong Special Administrative Region of the People’s Republic of China 
(“the Report”) (CRPD/C/CHN-HKG/1) 
concerning Articles 1 to 33 
of the Convention on the Rights of Persons with Disabilities
Purpose and general obligations (Articles 1-4)
1.
Please elaborate on how the use of different percentages for the purpose of administering the Comprehensive Social Security Assistance Scheme complies with the Convention’s definition of disability.  Please provide the Committee with information, disaggregated by sex, on, in particular, whether a person with a degree of disability under 50 per cent is entitled to such social benefits (CRPD/C/CHN-HKG/1, para. 2.14). 

1.1
The means-tested Comprehensive Social Security Assistance (“CSSA”) Scheme aims to provide financial assistance to people who are unable to support themselves financially to help them meet basic needs.  As mentioned in paragraph 2.14 of the Report, the CSSA Scheme takes into account the special needs of persons with disabilities by providing higher standard rates, special grants and supplements.  With reference to the severity of disability of individual recipients as assessed by public medical officers, different categories of recipients with disabilities, including persons with a degree of disability under 50% who are grouped under the “ill-health” category, “persons with 50% disabilities”, “persons with 100% disabilities” and “persons with 100% disabilities requiring constant attendance”, irrespective of gender, are entitled to different levels of standard rates, special grants and supplements.  In line with the broad definition of persons with disabilities under Article 1 of the Convention, the above recipients with varying degrees of disabilities may suffer from long-term physical, mental, intellectual, visual, hearing or visceral impairments etc. 
1.2
It should also be noted that CSSA is the safety net of last resort.  Persons in financial hardship, including those with or without any disability and irrespective of gender, will be eligible for assistance subject to their meeting the means test and other eligibility criteria.  
Accessibility (Article 9)
2.
Please provide the Committee with specific data on the extent to which the Building (Planning) Regulations under the Buildings Ordinance (ibid., paras. 9.6-9.9) have been effective in changing the number or percentage of privately owned buildings that complied with the design requirements.  Please also provide data on the percentage of government buildings that are accessible (ibid., paras. 9.13–9.28) within the framework of article 9 of the Convention. 

2.1
As stated in paragraph 9.6 of the Report, the Building (Planning) Regulations (B(P)R) 72 under the Buildings Ordinance (Cap. 123) prescribe the design requirements on the provision of barrier-free access and facilities to ensure that reasonable barrier-free access and facilities are provided in private premises to meet the needs of persons with disabilities.  To supplement the B(P)R 72, a Design Manual (DM) was issued to provide guidelines on barrier-free access and facilities.  All new buildings and alterations and additions to existing buildings will have to comply with the latest barrier-free design standards as set out in the current version of B(P)R and DM.  The DM was first published in 1984 and updated in 1997 and 2008 to catch up with the advancement in building technology over the years.  In other words, through the introduction of the legislation since 1984, all new buildings and alterations/additions to existing buildings with building plans submitted after 1984 have already complied with the prevailing barrier-free design standards upon completion of their construction.  

2.2
Apart from legislative means, to encourage private property owners to upgrade barrier-free access of their premises (including those built before the introduction of B(P)R 72 and DM in 1984), financial subsidies will be provided under various public funds.  Jointly rolled out by the Hong Kong Housing Society and Urban Renewal Authority in April 2011, the Integrated Building Maintenance Assistance Scheme has explicitly included the provision, improvement and maintenance of barrier-free access in the scope of assistance for works in common areas.  The Comprehensive Building Safety Improvement Loan Scheme and the Building Maintenance Grant Scheme for Elderly Owners funded by the Government also accept loan or grant applications for works relating to maintenance and improvement of barrier-free access and facilities.  Also, the Operation Building Bright, which provides subsidies and one-stop technical assistance to help owners of old and dilapidated buildings to carry out repair and maintenance works, covers improvement and maintenance works in respect of barrier-free access facilities at the common areas of the target buildings under the scheme.

2.3
For government premises, we aim to achieve a standard beyond the statutory requirements, wherever practicable, with reference to a set of universal accessibility provisions compiled by the Architectural Services Department and the best practices set out in DM in the construction of new premises.  While the Buildings Ordinance does not have retrospective effect, in response to the recommendations of the Equal Opportunities Commission (EOC) mentioned in paragraph 9.21 of the Report, the Hong Kong Special Administrative Region (HKSAR) Government has taken forward a comprehensive retrofitting programme to upgrade the barrier-free facilities in existing publicly accessible premises and road facilities to the latest design standards.  The programme covers about 3 500 government premises/facilities and retrofitting works in around 90% of these premises/facilities will be completed by end-June 2012 and the remainder by end-June 2014.
2.4
In drawing up the retrofitting programme, relevant departments have already made assessments on premises/facilities under their management which have a frequent public interface with regard to a number of factors including patronage, operational requirements, technical feasibility and time required for the retrofitting works, etc.  Save for technical constraints or other justifiable considerations (e.g. site earmarked for redevelopment shortly), all government venues which have a frequent public interface have already been included in the programme.  
2.5
The Housing Authority has also adopted the “Universal Design” concept in construction of new buildings since 2002 to provide a safe and convenient living environment for tenants in needs.  It has also carried out a retrofitting programme to improve accessibility of all its 237 properties, which cover public housing estates, commercial centres, carparks and factory buildings, etc.  Most of the improvement works will be completed by end-June 2012, with the remainder completed by end-June 2014 and 2016-17 in phases.  
2.6
To strengthen daily management and strive for continuous improvement in accessibility of government venues, the HKSAR Government has established an Access Co-ordinator (AC) and Access Officer (AO) Scheme since April 2011.  Under this scheme, designated AC of each bureau/department co-ordinates accessibility issues and serves as the departmental focal point to facilitate government-wide collaborated efforts in enhancing the accessibility of premises/facilities.  Individual bureaux and departments have also appointed an AO for each venue to handle accessibility issues in the venue.  Training including seminars, workshops and web-based training package are provided to ACs and AOs.  In addition, departments having frequent interface with the public in their service delivery also organise, in collaboration with the EOC and the Civil Service Training and Development Institute, tailor-made accessibility seminars/workshops for their frontline staff. Besides, sign language training workshops are also provided to frontline staff to enhance their knowledge in basic sign language and awareness of the deaf culture, thereby facilitating the hearing impaired in their access to government services.

3.
Please provide information on the specific measures that Hong Kong, China has adopted to ensure “accessible communication” for deaf and deaf-blind persons and other persons with hearing or visual disabilities.   

3.1
As stated in paragraphs 9.44 to 9.52 of the Report, the HKSAR Government is firmly committed to transforming Hong Kong into a digitally inclusive society, thereby supporting persons with disabilities (including persons with hearing and/or visual impairment) in the use of information and communication technologies (ICT) in their daily lives so as to enhance their capacity to lead an independent life, thereby improving their quality of life and facilitating their integration into the community.
3.2
Advancement in ICT has opened up opportunities to assist the persons with disabilities to improve their quality of life.  One of the five key action areas of Government’s Digital 21 Strategy is to build an inclusive, knowledge-based society.  To assist persons with disabilities to use ICT, we have launched targeted digital inclusion measures tailored to their specific needs.  A survey conducted in late 2011 shows that ICT adoption among persons with disabilities has improved markedly in the past three years. 

3.3
The Office of the Chief Government Information Officer (OGCIO) of the of HKSAR Government launched a Web Accessibility Campaign (Campaign) in October 2011 to promote the adoption of web accessibility design in the public and private sectors in order to facilitate access to online information and services for all segments of the community including persons with disabilities.  We have compiled a management handbook on key web accessibility principles and practices for corporate executives and managers, developed a portal (www.webforall.gov.hk) to share know-how and best practices, and organised a series of seminars and workshops for some 150 organisations of non-government sector to raise their awareness, and encourage adoption of web accessibility in their websites.  Government websites are also required to conform to Level AA of the latest version (Version 2.0) of the Web Content Accessibility Guidelines promulgated by the World Wide Web Consortium (W3C) by early 2013 within all practicable means. This makes the HKSAR Government one of the earliest to implement this latest standard for government websites. 

3.4
In 2010-11, OGCIO also allocated HK$3.6 million to support the development of ICT-based assistive tools and applications for persons with disabilities. Products of the nine selected projects range from tailor-made input software or devices, intelligent home system, software tool for mobility support, to rehabilitation tools, catering for persons with different kinds of disabilities including visual impairment and difficulties in body movement.  The products are available for free download, distribution to needy groups or further development with a proven concept, as the case may be.
3.5
The Innovation and Technology Fund (ITF), administered by the Innovation and Technology Commission of HKSAR Government, provides funding support for projects that contribute to innovation and technology upgrading.  As of end-April 2012, about HK$18.5 million of ITF funding has been allocated to support research and development projects relating to persons with disabilities.  Examples are electronic communication device for persons with hearing impairment, and smartphone control device and signpost system for persons with visual impairment. 

3.6
Furthermore, to cater for the need of persons with hearing impairment, the two domestic free television programme service licensees in Hong Kong are required by their licence conditions to provide subtitling service on analogue and simulcast digital channels, both English and Chinese, for all news, current affairs, weather programmes and emergency announcements.  The two domestic free television licensees are required to provide Chinese subtitles in all programmes on the Chinese analogue channels between 7:00pm and 11:00pm.  As for their English analogue channels, at least two-hour English programmes on a weekly basis with educational value targeting teenagers must carry English subtitles.  In addition, starting from end-2010, the two domestic free television licensees are also required to provide Chinese subtitling for all drama programmes on their Chinese analogue channels.  By the end of 2012, they will further be required to provide English subtitling for all programmes on their English analogue channels between 8:00 pm and 11:30 pm.  
3.7
The above subtitling requirements also apply to the simulcast digital channels in Hong Kong.  But the licensees are allowed to provide the subtitles in closed captioning on simulcast digital channels to allow viewers to display the subtitles on screen according to their need.
3.8
As mentioned in paragraph 21.13 of the Report, the Rehabilitation Advisory Committee has set up a working group to assist it in advising the HKSAR Government on ways to promote the use of sign language.  The working group has already mapped out the strategic directions and work plan on the promotion of use of sign language covering four major areas: sign language interpretation training; application of sign language in daily life; promotion; and education.  The working group has already rolled out a series of promotional activities and enhanced measures, such as organising sign language training courses for civil servants, launching community publicity programmes, production of TV series on the use of sign language, developing online sign language interpretation service for medical consultation at public hospitals through internet etc.  The working group will continue to assist the HKSAR Government in taking forward the work plan in collaboration with the rehabilitation sector and relevant stakeholders.
Right to life (Article 10)

4.
Please explain whether guardians or caregivers of persons with disabilities can make decisions regarding the termination or withdrawal of medical treatment, nutrition or any other life support (ibid., para. 10.1)

4.1
In HKSAR, the question as to who has the right to make decisions regarding the termination or withdrawal of medical treatment, nutrition or any other life support for persons with disabilities is governed by both statute law and the common law.  

4.2
In the case of persons with disabilities who are adults suffering from physical impairment etc. but who are capable of understanding the general nature and effect of the treatment or withdrawal of treatment and are therefore capable of giving effective consent, they have the right to make decision about their medical treatment.  

4.3
In the case of persons with disabilities who are adults suffering from mental impairment who are incapable of giving or withholding consent, section 59ZF of the Mental Health Ordinance (Cap. 136) (MHO) recognises the lawfulness of treatment taken in the best interests of the patient.  It makes it lawful for a registered medical practitioner or a registered dentist to carry out treatment on the patient if, in the view of the registered medical practitioner or registered dentist that, as a matter of urgency that treatment is necessary and is in the best interests of the person concerned.  
4.4
In common law, the best interests of a patient is determined on similar principles to the welfare of a child.  The next of kin has no legal right either to consent or to refuse consent of treatment.   The doctors must act in accordance with a responsible and competent body of professional opinion.  
4.5
According to the Code of Professional Conduct for the Guidance of Registered Medical Practitioners of the Hong Kong Medical Council, January 2009 (mentioned in paragraphs 15.5 and 17.6 of the Report), withholding or withdrawing life-sustaining treatment after taking into account the patient's benefits, wishes of the patient and family, and the principle of futility of treatment for a terminal patient, is legally acceptable and appropriate.  A doctor's decision should always be guided by the best interests of the patient.  Doctors should exercise careful clinical judgment and whenever there is disagreement between doctor and patient or between doctor and relatives, the matter should be referred to the ethics committee of the hospital concerned or relevant authority for advice.  In case of further doubt, direction from the court may be sought as necessary.   

4.6
For those without the mental capacity to make a decision (i.e. those who are terminally ill, in a state of irreversible coma or in a persistent vegetative state), it is ultimately a clinical decision to be made by the healthcare professionals as to whether life-sustaining treatment for the patient should be withdrawn or withheld based on the best interests of the patient.  A declaration about the lawfulness of withdrawal or withholding of life-sustaining treatment is often sought from the court when a clinical decision has been made that it is in the best interests of patient that life-sustaining treatment should be discontinued.  

4.7
In the case of child patients who are persons with disabilities, according to case law a child who has sufficient maturity and understanding to make a competent decision about the issue can effectively consent to treatment (Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112).  If the child refuses, the parents can still consent.  Even if the child and the parents refuse to consent to treatment, the court can still authorise it.  While the courts accord great respect to parental wishes, and they are usually put into the balancing exercise, parental wishes never prevail over the best interests of the child.   

4.8
There are no reported cases in Hong Kong which deal with withdrawal of medical treatment of a child.  However, there have been cases where the court in wardship has authorized medical treatment of a child despite refusal of the parents to give consent.  In Director of Social Welfare v Tam and Chan [1987] HKLR 66 (CA), the court held that a child with spina bifida and hydrocephala, and meningitis (although not in danger of death) should have an operation to improve its chances in the future for a reasonably normal life.  The parents' refusal of consent to the operation was therefore overridden.  In Director of Social Welfare v Lam Kwok Wah [1988] HKLR 206, the parents had religious objections and lacked faith in Western medicine.  The court overrode their objections to their 8-year-old son, injured in a road accident, having an operation to fit a plastic cover over his brain to prevent future injury.

4.9
In order to establish that the proposed withdrawal of treatment from a child patient is in the best interests of the child where no consensus can be reached between the parents (and the child if Gillick competent) and the medical team, an application may be made to the court for a declaration as to the lawfulness of the proposed action under its inherent jurisdiction.
Equal recognition before the law (Article 12)

5.
Please provide data, disaggregated by sex, on how many persons with disabilities have been put under guardianship and on the number of rulings modifying the capacity to act, if any (ibid., para. 12.9).

5.1
The Guardianship Board is authorised under the MHO to appoint guardians for adults at 18 years of age and over who are mentally incapable of making their own decisions about their personal affairs, financial matters or medical or dental treatments, in order to promote and protect their interests and welfare.  The Board may decide to appoint a private guardian (a family member or friend) or the public guardian (Director of Social Welfare).  The Board may give the guardian the legal power to make important decisions relating to personal circumstances for such adults e.g. about his/her place of residence or consenting to his/her medical or dental treatment.  The number of persons under guardianship over the past five years, disaggregated by sex, is as follows - 

	      Year 

Sex 
	2007
	2008
	2009
	2010
	2011
	2012

(as at end of April 2012)

	Male 
	111
	129
	142
	122
	127
	49

	Female 
	131
	130
	135
	135
	134
	48

	Total
	242
	259
	277
	257
	261
	97


5.2
The number of rulings modifying the capacity to act (i.e. subject persons who are ruled as not mentally incapacitated persons) over the past five years, disaggregated by sex, is as follows – 
	      Year 

Sex 
	2007
	2008
	2009
	2010
	2011
	2012

(as at end of April 2012)

	Male 
	2
	2
	3
	3
	1
	2

	Female 
	0
	2
	0
	0
	1
	0

	Total 
	2
	4
	3
	3
	2
	2


6.
Please provide further information regarding the extent to which Hong Kong, China is providing legal technical assistance, advocacy support and legal training for people with disabilities and parents of children with disabilities (ibid., paras. 12.1 and 12.4-12.9). 

6.1
In addition to the legal aid policy and services elaborated in paragraphs 12.4 to 12.7 of the Report, the Legal Aid Department (LAD) will pay for the expenses reasonably incurred by the assigned lawyers for legal technical assistance such as sign language interpretation service for the proper conduct of the case as litigation expenses.  LAD will also pay for sign language interpretation service for applicants for legal aid and in appropriate cases arrange home/hospital visits to help applicants with physical disabilities with the application process.  For applicants (including those with disabilities) who fail to pass the means and/or merits tests, they have a right of appeal to the Registrar of the High Court.  LAD will assist the applicants/appellants to file the notice of appeal, fix a date for appeal and notify the Judiciary to arrange for the service of sign interpreter at the appeal hearing.  The applicants/appellants can submit any documents or information which they deem material and make submission to the Registrar during the appeal hearing.  Moreover, the Duty Lawyer Service (DLS) provides hearing aids to clients for the purpose of giving instructions to its liaison officers and duty lawyers.  Each DLS Court Liaison Office is equipped with one set of hearing aid which can be made available upon request from clients.
6.2
In addition to the three legal assistance schemes (i.e. Duty Lawyer Scheme, the Free Legal Advice Scheme and the Tel-Law Scheme) mentioned in paragraphs 12.6 to 12.7 of the Report, DLS has also implemented the Convention Against Torture Scheme which provides legal assistance to claimants who have made claims to the Immigration Department under Article 3 of the United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.  The said Scheme commenced operation on a pilot basis on 24 December 2009.  Persons with disabilities in need will be offered assistance under the Scheme on equal basis with others. 
6.3
Furthermore, to ensure the effective access to justice at all stages of the legal process by all persons with disabilities, the HKSAR Government has set out in relevant legislation the special mechanism and provision of reasonable accommodation to allow effective access of persons with disabilities to justice in legal process.  Relevant details are set out in paragraphs 13.3 to 13.15 of the Report. 
Liberty and security of the person (Article 14)

7.
Please provide information on the criteria and the process for placing a person with disabilities, in particular intellectual or psychosocial disabilities, into involuntary confinement and on how placement decisions can be challenged (ibid., paras. 14.1-14.7)

7.1
The Police have adopted special procedures for handling arrested persons with disabilities.  The procedures require officers to make every effort to ascertain the detailed conditions of an arrested person with disabilities including his/her medical condition and any restrictions to his/her mobility.  Particular attention will be paid to take care of the needs of a person with disabilities who has lost full motor ability and relies on the aid of a wheelchair for mobility.  When transferring these arrested persons with disabilities, the Police will use appropriate means of transportation arranged through the Auxiliary Medical Service or the Hong Kong Society for Rehabilitation, operator of the accessible Rehabus service.

7.2
The Police will also provide arrested persons with disabilities who have communication difficulties with necessary assistance, such as the provision of a sign language interpreter to facilitate communication.  When conducting a custody search on a mentally incapacitated person before that person is detained in a cell or temporary holding area, the Police have to ensure that an appropriate adult is present to provide assistance to that mentally incapacitated person.  An appropriate adult can be a relative, guardian or person responsible for the care or custody of that person or someone who has experience in taking care of a person with special needs, rather than a police officer or someone employed by the Police.
7.3
The Correctional Services Department (CSD) assigns persons in custody (PIC) to different institutions according to factors such as their gender, age, status (i.e. convicted inmates or remands, whether they are first-time offenders), length of sentence, criminal background, risk of escape and security level.  PIC with disabilities, intellectual or physical, are normally placed with other PIC.  Only under the recommendation of a medical officer or a clinical psychologist may CSD refer PIC to a psychiatric institution for assessment and management by psychiatrists as appropriate.  They will return to ordinary penal institutions as soon as the psychiatrist considers that they are suitable.  If PIC with disabilities or their families have any views on the arrangement, they can reflect to the CSD. 
Protecting the integrity of the person (Article 17)

8.
Please provide information on the existing safeguards assuring that medical treatment, including psychiatric treatment, abortion and sterilization, is undertaken only with the full and informed consent of the person with a disability (ibid., para. 17.5).

8.1
The HKSAR Government has put in place suitable measures to protect persons with disabilities from medical treatment given without consent, including protection from forced sterilisation and forced abortions.  Relevant details are set out in paragraphs 17.2 to 17.6 of the Report.  Further information is provided in the following paragraphs. 
8.2
Requirements for obtaining consent to medical treatment have been set out in the Code of Professional Conduct issued by the Medical Council of Hong Kong (mentioned in paragraphs 15.5 and 17.6 of the Report).  According to the Code, consent is valid only if (i) it is given voluntarily; (ii) the doctor has provided proper explanation of the nature, effect and risks of the proposed treatment and other treatment options (including the option of no treatment); and (iii) the patient properly understands the nature and implications of the proposed treatment.  A patient’s refusal of proposed investigation and treatment must be respected and documented.  A doctor who performs diagnostic procedures and medical treatment without the patient’s consent is liable to be sued for the tort of battery or prosecuted for criminal offences such as wounding and assault occasioning actual bodily harm.  In addition, the Medical Council upon receipt of any complaints against the professional misconduct of doctors will consider taking disciplinary action in accordance with the provisions of the Medical Registration Ordinance (Cap. 161). 

8.3
The Human Organ Transplant Ordinance (Cap. 465) stipulates that a prospective donor should fully understand the procedure and the risks involved as well as his entitlement to withdraw consent at any time.  It also prohibits organ donation by persons below the age of 18 years – parents and guardians cannot give consent for organ donation on behalf of their children or minors under their care.  In addition, approval from the statutory Human Organ Transplant Board is required for transplantation of human organs between living persons who are not genetically related or a couple whose marriage has subsisted for not more than three years.  To ensure full protection to mentally incapacitated persons who are incapable of giving consent, part IVC of the MHO stipulates that it shall not be construed as enabling the removal of organs from adult mentally incapacitated persons, who are incapable of giving consent, for transplant purposes.

8.4
Under the MHO, consent to carrying out of medical treatment in respect of an adult mentally incapacitated person may be given by the guardian of that person or the Court.  The guardian of the person and the Court, when deciding whether or not to give consent, is required to ensure that the mentally incapacitated person is not deprived of the medical treatment merely because he lacks the capacity to consent to the carrying out of that treatment, and that any treatment proposed to be carried out in respect of the mentally incapacitated person is carried out in the best interests of that person.  Without such consent, treatment may only be carried out by registered medical practitioners or registered dentists if that treatment is considered as a matter of urgency and that treatment is necessary and is in the best interests of the patient.  In assessing what is in the patient’s best interests, all doctors of the public hospitals and institutes in Hong Kong are required to obtain second opinion from another doctor.  On the other hand, the MHO provides that consent to carrying out of special treatment can only be given by the Court.  At present, sterilization operation is the only treatment designated as special treatment under MHO.

Living independently and being included in the community (Article 19)

9.
Please provide additional information as to whether the pilot scheme on home care service described in paragraphs 19.5 and 19.6 of the State party’s report incorporates a personal assistance service for persons with disabilities in need of more intense support. 

9.1
The pilot scheme on Home Care Service for Persons with Severe Disabilities (the Scheme) aims at relieving the stress of family carers in taking care of their family member with severe disabilities.  To cater for the intense care needs of persons with severe disabilities who are living in the community and are on the waiting lists for subvented residential care services, the Scheme provides a package of home-based support services including personal care and escort service, occupational therapist/ physiotherapist rehabilitation training and nursing care service.  The non-governmental organisation (NGO) operators will provide the required services at suitable intervals, including personal assistance service for those in need, according to the assessed needs of service users and agreement with service users and/or their family carers.  

9.2
The three-year pilot scheme has been rolled out since March 2011 in four districts, i.e. Kwun Tong, Wong Tai Sin, Kwai Tsing and Tuen Mun districts.  A mid-term review will be conducted after the pilot scheme has been in operation for 18 months with a view to refining the operational details as appropriate having regard to operational experience.  A final review will be conducted after the Scheme has operated for 30 months to assess its long-term feasibility and overall service effectiveness. 

Education (Article 24)

10.
Please provide data, disaggregated by sex, on the overall percentage of students with disabilities attending regular schools and the percentage of students attending special schools.  Please clarify whether diplomas and qualifications that are awarded through special schools are equal to those awarded through regular schools (ibid., paras. 24.14-24.15 and 24.20-24.21). 

10.1
The following table shows the number of students studying in public sector schools and the percentage of students with special educational needs (SEN) enrolled in public sector ordinary schools and those enrolled in public sector special schools, with a breakdown by gender, in the past three school years - 
	School Year


	Total No. of Students in Public Sector Schools note 1 
	No. of Students with SEN in Public Sector 
Ordinary Schools 
	No. of Students in Public Sector Special Schools note 2

	
	Male
(%)
	Female
(%)
	Total 

	Male
(%)
	Female
(%)
	Total 
(%)
	Male
(%)
	Female
(%)
	Total
(%)

	2011/12
	341 112

(51.3%)
	324 495

(48.7%)
	665 607

	20 800

(3.1%)
	7 830
(1.2%)
	28 630

(4.3%)
	5 063

(0.8%)
	2 533

(0.4%)
	7 596

(1.1%) note 3

	2010/11
	337 525

(51.2%)
	321 930

(48.8%)
	659 455


	18 650

(2.8%)
	6 990

(1.1%)
	25 640
(3.9%)
	4 896

(0.7%)
	2 488

(0.4%)
	7 384

(1.1%)

	2009/10
	352 003

(51.1%)
	336 634

(48.9%)
	688 637


	15 710

(2.3%)
	6 010

(0.9%)
	21 720

(3.2%)
	4 748

(0.7%)
	2 451

(0.4%)
	7 199
(1.0%) note 3


Note 1:
Figures cover students in public sector primary schools, secondary schools and special schools
Note 2:
Special schools include schools for children with intellectual disability, schools for children with physical disability, schools for children with visual impairment, schools for children with hearing impairment and schools for social development.  Hospital school is not included as it provides education services for students admitted to hospital for three days or more and therefore the number of students fluctuates.

Note 3:
Figures on percentage do not add up to the total after rounding. 
10.2
Same as the students studying in ordinary schools, students with normal intelligence pursuing the ordinary curriculum in special schools sit for the same public examination, i.e. the Hong Kong Diploma of Secondary Education Examination, upon completion of Secondary Six.  The diploma awarded by the Hong Kong Examination and Assessment Authority (HKEAA) is the same as those for ordinary school students.  For those special school students pursuing the adapted curriculum for children with intellectual disability, they do not sit for public examinations and are not awarded diplomas or qualifications by the HKEAA.

11.
Please provide additional information on the definition of the “unjustifiable hardship” that a school can invoke not to accommodate a pupil/student with disabilities.  Please provide established objective criteria used for this assessment (ibid., para. 24.3). 
11.1
As stated in paragraph 24.3 of the Report, under the Disability Discrimination Ordinance (Cap. 487) (“DDO”) it is unlawful for an educational establishment to discriminate against a person with a disability unless that person would require services or facilities not required by students without disability and the provision of such services or facilities would impose unjustifiable hardship on the education establishment (section 24(4) of the DDO refers).  The burden of proof is on the educational establishment to establish the defence of unjustifiable hardship. 
11.2
The term “unjustifiable hardship” is not defined in the DDO.  However, section 4 of the DDO provides that – 

“For the purposes of this Ordinance, in determining what constitutes unjustifiable hardship, all relevant circumstances of the particular case are to be taken into account including-


(a)

the reasonableness of any accommodation to be 
made available to a person with a disability;
(b)
the nature of the benefit or detriment likely to accrue or be suffered by any persons concerned;

(c)
the effect of the disability of a person concerned; and

(d)
the financial circumstances of and the estimated amount of expenditure (including recurrent expenditure) required to be made by the person claiming unjustifiable hardship.”

11.3
Under section 65(1)(a) of the DDO, EOC may issue codes of practice containing such practical guidance as it thinks fit for the purpose of elimination of discrimination.  Pursuant to section 65(13), any such code of practice is admissible in evidence in any proceedings under the DDO before any court, and if any provision of such a code is relevant to any question arising in the proceedings it shall be taken into account in determining that question. 

11.4
The EOC has published the Disability Discrimination Ordinance Code of Practice on Education (“Code of Practice”) in July 2001
.  Paragraph 12.3 of the Code of Practice explaining the term “unjustifiable hardship” is extracted below – 

“12.3
Unjustifiable Hardship 
12.3.1  the DDO makes it unlawful for educational establishments to discriminate against a person with a disability.  However, the DDO exempts educational establishments from liability in cases where there would otherwise be an unjustifiable hardship.

12.3.2  For the purposes of the DDO, relevant circumstances in determining what constitutes unjustifiable hardship include:

12.3.2.1  the reasonableness of any accommodation to be made available to a person with a disability;

12.3.2.2  the nature of the benefit or detriment likely to accrue or be suffered by any person concerned.  This means that, apart from the benefits to the person with a disability seeking the adjustments, benefits to others should also be considered.  For example, a ramp installed to allow wheelchair access for a particular student might benefit other students or visitors with similar needs, and those moving goods around the site; 

12.3.2.3  the actual effect of the disability of a person concerned.  Only those adjustments that the student with a disability actually needs should be considered and adjustments which would not be effective to assist that person are not relevant; and

12.3.2.4  the financial circumstances and the estimated amount of expenditure (including recurrent expenditure) required to be made by the educational establishment claiming unjustifiable hardship.  The DDO allows differences in the financial capacity of various educational establishments when determining what constitutes unjustifiable hardship in each case. 

12.3.3  In each case of proving unjustifiable hardship, the responsibility always rests with the educational establishment.  Before claiming unjustifiable hardship as a defence in discriminating against a student or prospective student with a disability, the educational establishment must consult the student or prospective student and his or her parents with a view to identifying what the special needs of the student are and the accommodations required.  It is only after the required accommodations are identified, and the educational establishment cannot, after careful consideration, provide the accommodations due to unjustifiable hardship, that the educational establishment may claim this exemption under the DDO.  The fact that the consultation is made and the reasons justifying the hardship claimed should be documented for future reference.”
Work and employment (Article 27)

12.
Please provide additional information on the definition of “unjustifiable hardship” that an employer can invoke not to accommodate a person with disability within his or her company. Please provide the established objective criteria used for this assessment (ibid., para. 27.2). 
12.1
As stated in paragraph 27.2 of the Report, under the DDO, it is unlawful for an employer to discriminate against a person with disability unless that person is unable to carry out the inherent requirements of the employment or would require services or facilities not required by persons without disability and the provision of such services or facilities would impose unjustifiable hardship on the employer (section 12(2) of the DDO refers).  The burden of proof is on the employer to establish the defence of unjustifiable hardship.  
12.2
As stated in paragraph 11.2 above, the term “unjustifiable hardship” is not defined in the DDO.  However, section 4 of the DDO provides that in determining what constitutes unjustifiable hardship, all relevant circumstances of the particular case are to be taken into account including the matters set out in that section.  

12.3
As an update to paragraph 27.5 of the Report, the revised Code of Practice on Employment under the DDO (“Revised Code”) was published by the EOC in 2011
  after public consultation and approval by the Legislative Council.  Paragraphs 5.15 to 5.16 of the Revised Code explaining the notion of “unjustifiable hardship” in the context of section 12 of the DDO is extracted below–

“Unjustifiable Hardship

5.15 
In determining what constitutes unjustifiable hardship, all relevant circumstances of the particular case are to be taken into account including:

5.15.1 
The reasonableness of any accommodation sought; (section 4(a))

5.15.2
The nature of the benefit or detriment likely to accrue or be suffered by any persons concerned; (section 4 (b))

5.15.3 
The effect on the employee with a disability if accommodation could not be provided; and (section 4 (c))

5.15.4 
The financial circumstances and the estimated amount of expenditure required for providing accommodation by the employer claiming unjustifiable hardship. (section 4 (d))

5.16 
This requires a structured balancing act of potentially competing interests. The cost–benefit assessment will vary depending on the size and financial resources of the employer claiming recourse to the unjustifiable hardship exemption.

13.
Please provide data, disaggregated by sex, on the rate of unemployment for workers with disabilities as compared with workers without disabilities.  How does the average income of the workers with disabilities compare with their counterparts without disabilities?

13.1
As stated in paragraphs 31.1 to 31.3 of the Report, to facilitate formulation of policies and planning for services for persons with disabilities by the respective government bureaux and departments and servicing agencies, the Census and Statistics Department conducts Surveys on Persons with Disabilities and Chronic Diseases every 5 to 7 years.  The latest round of survey was conducted in 2006-07.  According  to the Survey, statistics on unemployment rate as well as the median monthly employment earnings of employed persons with disabilities and a comparison with the overall situation of Hong Kong population are shown in the tables below -  
Unemployment rate of persons with disabilities by sex in 2007

	Sex
	Unemployment rate (%)

	
	All persons with disabilities (excluding persons with intellectual disability note)


	Total population

	Male
	10.7
	4.6

	Female
	10.2
	3.4

	Overall
	10.5
	4.0


Note: 
Since intellectual disability is a very sensitive issue to some respondents, the information collected from these respondents may be subject to larger error, and hence the survey may have underestimated the number of persons with intellectual disability.  For this reason, the survey results of the number of persons with intellectual disability and the number of other persons with disabilities were handled separately.
Median monthly employment earnings of employed persons with disabilities by sex in 2007

	Sex
	Median monthly employment earnings (HK$)

	
	All employed persons with disabilities (excluding persons with intellectual disability note)
	Total employed population

	Male


	7,500
	12,000

	Female


	6,000
	8,000

	Overall


	6,800
	10,100


Note: 
Since intellectual disability is a very sensitive issue to some respondents, the information collected from these respondents may be subject to larger error, and hence the survey may have underestimated the number of persons with intellectual disability.  For this reason, the survey results of the number of persons with intellectual disability and the number of other persons with disabilities were handled separately.
Participation in political and public life (Article 29)
14.
Please provide data, disaggregated by sex, if available, on the number of persons with disabilities holding public office and the proportion of those in senior positions (ibid., paras. 29.3-29.13). 

14.1
As at end-March 2011, the number of male and female civil servants with disabilities were 2 294 and 1 023 respectively
.  Directorate officers with disabilities in the Civil Service made up 1.2% of directorate officers.  
14.2
As regards appointments to the advisory and statutory boards (ASBs) in Hong Kong, the HKSAR Government does not collect information on whether members of ASBs have a disability or not as such information is considered as sensitive personal data.

14.3
While upholding the fundamental principle of appointment by merit, the HKSAR Government will continue to encourage the appointing authorities to enhance diversity in ASBs so that members of ASBs can reflect the opinions of different sectors in the community including persons with disabilities. 
Women and children with disabilities (Articles 6 and 7)

15.
Please indicate whether the State party includes a gender perspective in its public policies relating to persons with disabilities to address the needs and rights of women with disabilities, and whether any positive action measures have been taken to advance their more vulnerable situation (ibid., paras. 6.2-6.12).

15.1
To achieve its mission of enabling women (including women with disabilities) in Hong Kong to fully realise their due status, rights and opportunities in all aspects of life, the Women's Commission (WoC) has been promoting the interest and well-being of women through a three-pronged strategy, namely, the provision of an enabling environment, empowerment of women through capacity building, and public education.  

15.2
WoC has been assisting the Government in implementing gender mainstreaming since 2002 with a view to including gender perspective in its public policies.  WoC developed the Gender Mainstreaming Checklist (the Checklist) – an analytical tool to assist government officers in incorporating gender needs and perspectives into the policy formulation and programme development processes in a systematic manner – so that women and men can have equitable access to, and benefit from, society’s resources and opportunities.  Thus far, the Checklist has been applied to over 43 specific policies or programme areas which are of relevance to women, including women with disabilities.  In addition, staff of many bureaux and departments have also applied the gender mainstreaming concept in the course of their daily work.

15.3
WoC maintains close liaison with different women's groups, including women with disabilities, and meets them from time to time to discuss issues of mutual concern.

�	The full text of the Code of Practice can be downloaded from this web site - http://www.eoc.org.hk/eoc/otherproject/eng/color/youthcorner/education/cop_edu/cop_edu_b.htm





�	The full text of the Revised Code can be downloaded from this web site  http://www.eoc.org.hk/eoc/Upload/UserFiles/File/ddocop_e.pdf


�	The figures may not be exhaustive as civil servants are not required to inform the management whether they have or do not have a disability.  
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